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SEC Commissioner Piwowar Critical
Of Agency's Enforcement Practices

By Stephen Joyce

Oct. 14 — The Securities and Exchange Commission should not place too much
reliance on enforcement actions to drive the agency's chief policy objectives and
should ensure that enforcement cases respect due process of law,
Commissioner Michael Piwowar said Oct. 14.

“Our ultimate goal is not achieving regulatory
compliance. Our goal is to have a healthy, robust and resilient capital
market,” Piwowar, a Republican and former Senate Banking Committee
chief economist, said Oct. 14 at a securities enforcement forum in
Washington sponsored by Securities Docket and cosponsored by
Bloomberg BNA.

“It is important to
recognize that
regulatory compliance is
not a final objective in
and of itself, but rather
a tool to assist in

achieving our larger goal. We must be cognizant to avoid situations in
which this tool may in fact impede the achievement of our overall
objective,” he said.

He also criticized SEC Chairman Mary Jo White's comment last year that the Enforcement Division will
strive to be “everywhere,” pursuing even the smallest cases (197 SLD, 10/10/13).

The regulated community currently faces a complex securities regulatory regime replete with briefs
filed in courts and a plethora of administrative orders and opinions, he said. “It is under these
circumstances, in which there is a high level of complexity and at times significant ambiguity, that a
‘broken windows' approach to enforcement may not achieve the desired result,” Piwowar said.

“If every rule is a priority, then no rule is a priority,” he said.

No Alternative to Rulemaking

Piwowar also said while the rulemaking process can be frustrating, he opposes using enforcement
cases as an alternative to—or way to get around—rulemaking.

“I have significant concerns when commission orders, especially in settled administrative actions,
create new interpretations of the laws or regulations, or impose new regulatory requirements. When
commission actions create such results, we fail in our duty to uphold due process,” he said.

More regulations, moreover, do not necessarily result in better SEC compliance results. “We need to
make sure that the focus is on measuring outcomes, not outputs,” he said.

The agency should rely on a “rigorous, data driven approach” when formulating policy and not on the
blunt instrument of enforcement actions, he said.

“Enforcement efforts will be most successful in achieving desired outcomes when those efforts are
closely aligned with the priorities developed by our policymaking divisions. Decisions on enforcement
priorities and the use of investigative discretion must complement these efforts rather than serve as
an independent source of policy,” he said.

Agency Objective

Indeed, too great a focus on enforcement issues may result in the SEC losing sight of some of its chief



objectives, such as facilitating legal and efficient capital formation. Pointing to recent upticks in
enforcement cases and related monetary penalties “are flawed metrics to use as a measure of
enforcement effectiveness,” he said.

“If you create an environment in which regulatory compliance is the most important objective for
market participants, then we will have lost sight of the underlying purpose of having regulation in the
first place. Rather than enabling vital and important economic activity, we will have unnecessarily
shackled it, and our country will be far worse off from the absence of such activity,” Piwowar said.

Piwowar also said the SEC's 2006 statement on the imposition of civil penalties against corporations
may need to be revised or withdrawn because of the role the statement may play in current
enforcement decisions.

“If we were a publicly traded company, then we would likely be subject to an investigation if we
knowingly permitted a misleading statement to remain outstanding without corrective disclosure.
More importantly, we will have not accorded appropriate due process if we fail to follow our own
publicly announced framework for monetary penalties,” he said.

SEC Enforcement Director Andrew Ceresney, speaking at the same conference, said the statement is
not binding on the enforcement division.
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